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SAFER Bay Project
Permitting Strategy

SUMMARY

The Strategy to Advance Flood protection, Ecosystem restoration and Recreation along San
Francisco Bay Project (SAFER Bay) addresses tidal flood protection by improving or rebuilding
flood protection features along San Francisco Bay within SFCJPA jurisdiction. The project area
encompasses the San Francisco Bay shorelines of East Palo Alto and Menlo Park within San
Mateo County (Figure 1). A Public Draft Feasibility Report was issued in 2016.
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Figure 1. Location of SAFER Bay Project and Reaches

This permitting strategy document describes key steps and decision points to enable
programmatic California Environmental Quality Act (CEQA) clearance for the entire project,
project-specific CEQA clearance for the first phases of construction, National Environmental
Policy Act (NEPA), and regulatory permitting via the San Francisco Bay Restoration Regulatory
Integration Team (BRRIT). The BRRIT includes all of the state and federal regulatory agencies
with discretionary authority over the natural resources that will be affected by the project.
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A key element of the permitting strategy is SAFER Bay’s inclusion of ample onsite habitat
restoration within the Ravenswood Salt Pond Complex to compensate for impacts to regulated
natural resources from all project reaches (both project-level and program-level reaches). The
proposed restoration also advances the objectives of the South Bay Salt Pond Restoration
Project (SBSPRP) and U. S. Fish and Wildlife Service (USFWS) Don Edwards National Wildlife
Refuge (Refuge). The onsite salt pond habitat restoration, which covers habitat mitigation
requirements for the entire project, is incorporated into the project description and will be
included in the BRRIT permitting process.

Although not a CEQA requirement, the SFCJPA has determined that a public Draft Project
Description based on the 10 to 30% engineering designs will be a useful tool to convey the
current project status prior to the Draft Environmental Impact Report (DEIR) that is planned to
be released by August 2025. The Draft Project Description was submitted to SFCJPA
September 25, 2024, and is currently being revised based on internal comments. It is expected
to be released November 2024. Community-based organizations, Climate Resilient
Communities and Nuestra Casa are planning for a meeting in early December to present the
public Draft Project Description. Formal comments are not required, as the official time for public
input will be during the public comment period for the Draft EIR. Of course, if any significant
errors are identified, these will be corrected prior to the release of the Draft EIR in late 2025.

The SFJPA intends to request that the BRRIT issue permits based on the entire project;
proposed flood protection in all reaches and proposed pond habitat restoration necessary to
compensate for impacts to regulated habitats and species. This strategy will enable construction
of SAFER Bay’s salt pond habitat restoration first or at the same time as other funded reaches,
thereby reducing the temporal loss of regulated wetland habitats from impacts as future reaches
of flood protection are constructed; and providing ample habitat mitigation for the entire SAFER
Bay project.
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Figure 2. SAFER Bay Project Permitting Roadmap
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The SAFER Bay Project is using a programmatic approach for CEQA, with project-level
evaluations included for aspects of the project that are designed to the 30% level for the CEQA
analysis (SFJPA 2022). The programmatic CEQA process will allow SFCJPA member cities to
tier off the programmatic CEQA document for their specific reaches. The SFJPA is the CEQA
Lead Agency. The SFCJPA has led the project’s early pre-application communications with the
BRRIT (5 BRRIT meetings and a tour thus far) and will lead the forthcoming formal BRRIT
permitting process in 2025-2027, which will cover all project reaches and the onsite
Ravenswood Pond Complex restoration components. The intent is to acquire BRRIT permits for
flood protection infrastructure for all reaches and onsite habitat restoration such that the
restoration work provides compensatory mitigation for the natural resource impacts from all
project reaches. The exact permitting process for project-level vs program-level reaches will be
discovered by the SFCJPA in communications with the BRRIT. This will require that the
SFCJPA coordinate closely with the Cities of Menlo Park and East Palo Alto to incorporate
updates made by the Cities design teams to the HDR Team’s 10-30% design packages into the
BRRIT permit applications.

NEPA will follow CEQA and is expected to be completed by FEMA as the NEPA lead agency.

The following key federal and state regulatory permitting strategies for the SAFER Bay Project
are identified:

e The project will impact waters of the U.S./State, several State and Federal
threatened and endangered species, and land that is under BCDC jurisdiction.
Therefore, the following federal and state permits will be required:

v' Clean Water Act (CWA) Section 404 Individual Permit from U. S. Army
Corps of Engineers (USACE)

v' Federal Endangered Species Act (FESA) Section 7 Biological Opinion
from USFWS and National Marine Fisheries Service (NMFS)

v" Clean Water Act Section 401 Water Quality Certification from San
Francisco Bay Regional Water Quality Control Board (RWQCB)

v" McAteer-Petris Act, Major Permit from Bay Conservation and Development
Commission (BCDC)

v Lake and Streambed Alteration Agreement from California Department of
Fish and Wildlife (CDFW)

v California Endangered Species Act (CESA) Section 2081 Incidental Take
Permit from California Department of Fish and Wildlife (CDFW) should the
project impact species listed as threatened or endangered under CESA
that do not have Fully Protected status.

v" National Historic Preservation Act of 1966 (NHPA) Section 106 review of
project effects on historic properties.

v' Lease with State Lands Commission. Portions of the Project area include
State-owned sovereign land under the jurisdiction of the Commission.
Therefore, a lease from the Commission will be required for any portion of
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the Project encroaching on State sovereign land.

e The BRRIT is the preferred regulatory vehicle for obtaining the first six permits
listed above for SAFER Bay Project’'s impacts on ecological resources (e.g.,
wetlands, threatened/endangered species). The SFCJPA’s EIR/engineering
design team has taken a proactive approach to the alternatives development
process, with early input from the SFCJPA’s member agencies, the BRRIT, and
other key stakeholders input in the formulation of the draft EIR. The SFCJPA will
continue to pro-actively engage the BRRIT after completion of the EIR and into
the permitting process and include Cities as well as other land owners, as
appropriate in these meetings. As noted above, SAFER Bay’s habitat restoration
within the Ravenswood Pond Complex is a project-level component of the
forthcoming DEIR and is being designed to be sufficient to reduce impacts from all
project reaches (project-level and program-level) to a less-than-significant level.

e SAFER Bay’s wetland and threatened/endangered species habitat mitigation
approach includes:

» The provision of onsite habitat restoration and enhancement within the
South Bay Salt Pond Restoration Project's Ravenswood Pond Complex to
mitigate for impacts to wetland and threatened/endangered species habitat
from the entire project (both the program-level and project-level reaches).

» Construction of the ecological restoration/mitigation components in the
Ravenswood Pond Complex (including the levees in Ponds SF2 and R2)
before or during the same construction timeline as construction of the first
levee reaches to be built outside of the restoration area. This timeline for
habitat restoration will reduce temporal loss of wetland habitats, as is
required by the regulatory agencies. Moreover, the habitat restoration
proposed in the Ravenswood Pond Complex involves actions taken to
restore habitats at the scale of entire salt ponds and these construction
actions cannot be feasibly split into discrete sub-projects. With this
approach, the habitat restoration/mitigation for all reaches would be
constructed prior to completion of construction for all of SAFER’s flood
protection reaches. The SFCJPA would work with the BRRIT to determine
the BRRIT’s preferred process for documenting and accounting for the
excess habitat mitigation constructed, such that this excess mitigation can
be utilized to compensate for wetland and endangered/threatened species
impacts from future reaches without engendering the need for subsequent
habitat mitigation.

e The USACE CWA Section 404 Individual Permit process will require preparation
of a Section 404(b)(1) Alternatives Analysis that demonstrates that the preferred
project is the Least Environmentally Damaging Practicable Alternative (LEDPA)
that achieves the project’s purpose and need. The Section 404(b)(1) Alternatives
Analysis must include a robust alternative evaluation and clearly identify the
optimal SAFER Bay flood protection alignment and design that achieves the

6|Page



LEDPA. USACE also requires a consultation with State Historic Preservation
Officer (SHPO) and tribal representatives to comply with NHPA Section 106
unless it is done by the NEPA lead agency.

¢ The Regional Water Quality Control Board has a broader definition of waters of
the State. The LEDPA evaluation of alternatives must also consider the Water
Board’s definition of waters, which is larger than the definition used for the USACE
LEDPA evaluation.

e The SFCJPA'’s project team believes that the LEDPA is reflected in the DEIR and
the earlier public Draft Project Description. .

e Coordinate closely with FEMA. Submit a Conditional Letter of Map Revision
(CLOMR) to FEMA when designs are sufficiently advanced for FEMA review.

e The BRRIT permit applications will require the SFCJPA team’s preparation of the
following technical documents:

v' Section 404(b)(1) Alternatives Analysis (summarized above)

v" FESA Section 7 Biological Assessment (documenting the project’s effects
on federal threatened/endangered species)

v" Wetland Habitat Restoration and Monitoring Plan (documenting the
project’'s impacts on regulated wetlands and other waters, and
federal/state listed species and the proposed habitat mitigation and
monitoring plan within the Ravenswood Pond Complex) The RMP is
expected to cover the entire SAFER Bay Project. It will reference the
South Bay Salt Pond Restoration Program (SBSPRP) monitoring and
adaptive management program, which is already approved and in place.

e Portions of the SAFER Bay project in East Palo Alto overlap with US
Environmental Protection Agency (USEPA) Region 9 brownfield areas.
Coordination with the USEPA is required to ensure that the SAFER Bay Project
can comply with deed restrictions and requirements specified in the Site
Management Plans.

o The SAFER Bay Project is the first project to use the Adapting to Rising Tides
format. This should lead to greater comfort with regulated and affected
communities but could increase costs and timeline if not carefully managed by the
SFCJPA.

The following schedule was developed with team input and grant deadlines considered.

Task Estimated Completion
Date
SFCJPA’s Programmatic and Project-level 2025
CEQA (EIR)
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Task Estimated Completion
Date
Addendum/Supplemental EIR(s)/NEPA 2026
Engineering Design for 30%, project-level and 2024-2026
10% program-level reaches
Engineering Design for 60%, 90% and Final 2024-2026
Designs for Project-level reaches
Construction begins for Project-level reaches 2027*
Public outreach* 2030+*
Right-of-Way Acquisition and Agreements for | 2026 and beyond, as
O&M dictated by reach
schedules.
*Community engagement will continue through construction.

Table 1. Preliminary SAFER Bay Schedule Summary

Detailed schedules developed for each project as funded will determine if this preliminary
schedule is still accurate.
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Introduction

This permitting strategy describes the path forward for the SAFER Bay through CEQA,
NEPA and natural resource regulatory permitting via the BRRIT. It does not touch on
funding, but acknowledges that the following sources of funding are being used:

o DWR Grant with match funding from Cities of East Palo Alto and Menlo Park;

e San Francisco Bay Restoration Authority Measure AA Funding;

o East Palo Alto Federal Emergency Management Agency (FEMA) Hazard

Mitigation Grant Program Phase 1 funding; and
e Menlo Park FEMA BRIC Phase 1 funding.

This permitting strategy is for the SAFER Bay Project in San Mateo County within the
Cities of East Palo Alto and Menlo Park.

Project Background

Project Objectives
The overall purpose of the Project is to protect people, property and infrastructure from current
tidal flooding and projected sea level rise through engineered and natural features that enhance
shoreline ecosystems and improve recreational opportunities. The specific objectives of the
Project include:

e Reduce the risk of flooding within the cities of East Palo Alto and Menlo Park from San
Francisco Bay waters, including consideration of up to 3.5 feet of future sea level rise, and
support the communities’ objective to be removed from the FEMA floodplain;

o Enable adaptation to our changing climate by using tidal marsh areas for flood protection
in ways that sustain marsh habitat and facilitate marsh restoration associated with the
SBSPRP and other restoration efforts;

e Expand opportunities for recreation and community connectivity in collaboration with the
Bay Trail Program and efforts to enhance local trails;

e Minimize future maintenance requirements; and

o Partner with agencies and organizations pursuing similar goals and objectives and with
assets to be protected by the Project.

The SAFER Bay Project will not rely on projects by other entities to achieve these
objectives but will coordinate with other sea level rise and flood reduction efforts in the
nine county Bay Area to ensure overall consistency.

Design Criteria

Design criteria are documented in the SFCJPA team’s draft Design Criteria Memorandum.
Preliminary design criteria are listed below and have been developed to be consistent with the
completed SFCJPA Flood Risk Reduction, Ecosystem Restoration and Recreation Project from
Highway 101 to San Francisco Bay and local, state and federal guidance, and other SLR
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adaptation projects in planning or design along the San Francisco Bay shoreline.

Minimum design elevation (1% SWL only)

. . Average Existing Considering 3.5 ft of

Elevation or Height Condition SLR

5 . - .
1% SWI._ elevation (100-year tidal 11.0 ft 14.5 ft
floodplain)
Freebqard at?ove the SWL (m|_n|mum of 30 ft 25 ft
2 feet is required at most locations)
Preliminary design elevation 14.0 ft 17.0 ft

Notes: SWL = still water level
Does not include settlement or wave runup as these vary by location.
Table 2. Preliminary Design Elevations for SAFER Bay Project

Proposed Activities

The SAFER Bay project will include restoration of tidal marsh, enhancement of managed
pond(s), and construction of traditional earthen levees, horizontal levees, floodwalls and hybrid
floodwall-earthen slope options. The types of flood protection infrastructure will vary by location
and site constraints. It is a multi-benefit flood protection and restoration project. Inherent in its
purpose and design is the expectation that the SAFER Bay Project will protect people and
critical infrastructure, restore historic tidal marsh habitats and their associated flood control
functions and restore sensitive species habitat. The SFCJPA’s project team is designing the
project to be self-mitigating and to result in a net long-term ecological uplift for wetland and
aquatic habitats and the associated sensitive species.

A draft Community Outreach Plan was developed in February 2022. Outreach is being led by
community- based organizations, Climate Resilient Communities and Nuestra Casa. A
Community Advisory Group is engaged for SAFER Bay, whose input will inform SAFER Bay
from design through construction. The project has broad support from stakeholders and forms a
unique private- public partnership of funding.

Environmental Compliance

California Environmental Quality Act (CEQA)

The Project is subject to the requirements of the CEQA, the SFCJPA is serving as the
CEQA lead agency. Responsible and trustee agencies pursuant to CEQA include the
CDFW, RWQCB, State Lands Commission, BCDC, and the cities of East Palo Alto,
Menlo Park, and Palo Alto.

The Project is expected to have the potential to create significant impacts and the
SFCJPA has determined that an EIR is appropriate. A Notice of Preparation (NOP) was
issued April 2022 (SCH # 2022040504), and comments received are being used to inform
the EIR. The NOP announced the document’s approach, and the list of topics to be more
fully analyzed. The October 2022 NOP Scoping Report summarizes the NOP process
and includes summary responses to comments received on the NOP.

Supplemental CEQA documentation (e.g., supplemental EIRs) are envisaged as
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individual reaches are funded.

Although not required under CEQA, the SFCJPA has determined that a public draft
Project Description will be useful to the public and our partners. The Draft Project
Description will be posted on the SFCJPA website and otherwise made available in the
fall of 2024.

National Environmental Policy Act (NEPA)

FEMA is the project's NEPA lead agency as a project funder for SAFER Bay. FEMA has
solicited input from USFWS as a consulting agency and will engage USACE as part of
their process in the future. FEMA’s Environmental and Historic Preservation (EHP) review
for design activities, informal consultations with USFW on geotechnical borings were
completed in February 2022 as part of the City of East Palo Alto’s Hazard Mitigation
Grant Program funded by FEMA, and February 2023 for the City of Menlo Park’s FEMA
BRIC grant. This early consultation is an informal Section 7 consultation with the USFWS
San Francisco Bay-Delta Fish and Wildlife Office guiding field investigation activities and
is presented in Attachment A that consists of the following items from 2022 and 2023
evaluations:

Endangered Species Act Compliance Package Transmittal Letter

FEMA'’s Letter Requesting Informal Consultation to USFWS SFBDFWO

USFWS Letter of Concurrence (ESA Section 7 Informal Consultation — SFBDFWO)
HMGP-4344-541-93 Biological Assessment SAFER Bay Project Phase 1b San Mateo
County, City of East Palo Alto, CA

e ESA Compliance Memorandum

FEMA staff stated that they intend to complete NEPA shortly following the SFCJPA’s
completion of the CEQA process.

Brownfield Redevelopment
Portions of the Ravenswood Shores Business District of East Palo Alto are a USEPA

Brownfield Redevelopment Area. Coordination with USEPA is required to ensure that the
SAFER Bay Project can comply with deed restrictions and requirements specified in Site
Management Plans. Attachment B provides approved Site Management Plans that have
been received to date.

Regulatory Outreach Conducted to Date

The project is being permitted via the BRRIT. The BRRIT process is summarized in Figure 3.
The SFCJPA'’s project team has attended the following preapplication meetings with the
BRRIT:

Meeting 1: March 4, 2020
Meeting 2: September 2021
Meeting 3: November 2022
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Meeting 4: August 16, 2023
Meeting 5: June 12, 2024

The BRRIT’s comments on the SAFER Bay Project, and SFCJPA response are included in
Attachment B.

In addition to the pre-application meetings listed above, the SFCJPA hosted a tour for the
BRRIT of the SAFER Bay project area on May 17, 2022.

BRRIT PROCESS

PRE-APPLICATION MEETING(S) ( r |' |'- /- 3 {,, F /‘ ,—(r [ ’.
The BRRIT provides o o o= Bk ) & J
coordinated, agency-specific feedback

o project proponents within 30 days of P R E = A P P I. I C AT I 0 N

the pre-application meeting.

The length of the pre-zpplication phase
depends on project complexity and
development of design and planning.

chedule s o 1 SRAIT Wit/ fsMbayrestore org/san
Applicant Submits Permit Applications to BRRIT Agencies 2 { ory-integratien-team-birit
{epplications processed canourrently by all agencics Fsted bekow)

Callformia Department of Fish and Wildlife (CDF W)
5

]

SF Bay Pegional Warer Quality Conirol Board (Water Board)
)
i i
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SF Bay Cansenation and Bevelopment Cammission (BEDC)
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e

Figure 3. Permitting Process using BRRIT

The estimated schedule for regulatory permitting listed below was submitted to the BRRIT at
their request in late 2022 for their planning purposes. :

e Submit applications : 4/2026

e Permits needed: 2/2027

e Start construction of restoration and initial flood control reaches: 6/2027

Anticipated Permits Required

The SAFER Bay Project will require permits and/or approvals from local, state, and
federal regulatory agencies. Anticipated permits and authorizations required for project
implementation, including permit triggers, key notes, and approximate timelines, are
summarized in Table 3 (at end of document- page 20); it is organized by first presenting
federal permits, followed by state, and then regional/local permits expected to be
required.

It should be noted that the approximate agency review/processing times shown in Table 3
do not include the time needed to prepare and submit permit applications (and their
required supporting information, as summarized in Table 4 (page 28)). The SFCJPA team’s
preparation of permit applications and associated technical documents will take
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approximately 6-12 months, not including any biological studies which may require longer
durations or protocol requirements to be conducted during specific times of year.

Based on the list of permits expected to be required (per Table 3), a typical timeframe of
approximately 12-18 months is needed for BRRIT permit application review and issuance,
following submission of formal permit applications.

CEQA is being conducted in advance of project permitting as is required by the California
state regulatory agencies. NEPA will be conducted by FEMA following CEQA. Note that
the permit processing timelines shown in Table 3 reflect agency review and processing
timeframes under targeted/‘ideal’ conditions, and may not reflect time that may be needed
for complex multijurisdictional projects like SAFER Bay, even under the accelerated BRRIT
permitting process.

Assumptions

At this point, prior to detailed design and CEQA, it is assumed that the following actions are likely to
occur:

e Flood protection is assumed to be primarily standard 3:1 levee, sheet pile for areas that
do not have enough room; and combination of both in certain areas;

e Where sheet pile floodwalls are used against marsh areas, the marsh side will have a
transition zone.

¢ No dredging is assumed to be part of SAFER Bay project;

e CDFW 1600 Streambed Alteration Agreement will be needed if the project design
necessitates impacts to drainages under CDFW jurisdiction;

e While state and local permit applications can be submitted prior to CEQA completion,
final state and local permits cannot be issued without a certified CEQA document or
Notice of Determination (NOD).

¢ Qualified wildlife biologists will identify whether any surveys are needed for federal
and/or state threatened or endangered species such as the western snowy plover,
California Ridgway’s rail and salt marsh harvest mouse in collaboration with the
USFWS and CDFW representatives on the BRRIT. If required such surveys are
restricted to certain seasons and may need to be conducted well in advance of the
preparation of permit applications.

o The USFWS must approve resumes of qualified biologists to conduct preconstruction
surveys prior to geotechnical borings under the existing Letter of Concurrence for those
activities. USFWS has requested that future resumes be submitted for review.

e Piles could be required for certain structural needs. If piles are proposed, the specific
location and/or installation methods could drive the need for different permits than
those cited in Table 1. For example, in-water pile installation could pose potential harm
to marine mammails or fish, and noise related to pile installation could pose harm to
upland terrestrial (marsh) species.

o New or replacement concrete or other structures could be required in
association with the relocation of an existing culvert headwalls. The specific
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location, nature, and quantity of such solid fill could drive the need for different
permits than those cited in Table 1.

This assessment does not address the following permits or agreements, some of
which may be required for Project implementation:

¢ Rights of way for temporary and permanent easements
e Access agreements from landowners

e Permits, approvals, or any coordination related to hazardous materials
(including Department of Toxic Substances Control), if required:;

e City-required Development, Building, Construction or Grading permits; or

e Permits that may be required for upland transport and/or disposal of excavated
materials (including potentially contaminated materials)

The following federal, state, or regional permits have been considered and are
assumed not to be needed, based on the anticipated existing site conditions (including
potentially present resources):

e USACE Sec 103 Permit (for transport and dumping of dredged materials in ocean
waters) or Section 408 Permit (for engineering approval of modifications to
USACE-built or -maintained facilities such as flood control channels or levees)

e USCG Special Use Permit

e Dredge Material Management Office (DMMO) approvals (as no dredging is proposed)
Permitting Challenges, Strategies and General Recommendations

Permitting Challenges

The following are some of the key permitting/regulatory challenges based on information to
date:

1. Permanent impacts to existing waters and wetlands (such as tidal marsh, non-
tidal wetlands, and ‘other waters’) — due to the permanent placement of fill in, and
the resulting losses of, jurisdictional waters/wetlands and will therefore be required
to provide compensatory wetland habitat mitigation to the satisfaction of the
BRRIT.

2. Impacts to special-status species (e.g., state- or federally-listed species such as
Western Snowy Plover, Salt Marsh Harvest Mouse, California Ridgway’s Rail, etc.).
Adverse impacts to special status species are expected to occur not only during
construction (temporary impacts), but also potential long-term adverse effects (e.g.,
loss of habitat due to tidal restoration scenarios that result in a net benefit for some
species (California Ridgeway’s Rail, Salt Marsh Harvest Mice will result in loss of habitat
for other species (e.g., Western Snowy Plover).
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3. Net Loss of Jurisdictional Waters. The project may result in a net loss of
jurisdictional waters because the salt ponds are currently jurisdictional habitats and
their restoration does not provide large acreages of new waters of the U.S./State.

4. Impacts to High Tide Refuge Habitat. Construction of flood protection on the edge
of existing tidal salt marshes will impact existing high tide refuge habitat on the
slopes of the existing levees/berms at the landward edge of the marshes. Loss of
high tide refuge habitat would adversely affect the California Ridgway’s Rail and Salt
Marsh Harvest Mouse.

5. Type Conversion.The project would likely convert jurisdictional habitat types from
one type to another (e.g., conversion of open water in a salt pond to tidal salt marsh
via marsh restoration actions). The project design process is also considering the
pros and cons of converting jurisdictional habitats to non-jurisdictional uplands for
the purpose of construction of horizontal levees that would provide transition zone
habitat from tidal marsh to upland habitat to create additional high tide refugia
habitat and tidal marsh transgression space as a SLR adaptation strategy.

6. Coordination with Ravenswood Shores Business District redevelopment in East
Palo Alto
a. Integration with any approved RBD projects is necessary in order to achieve
levee design/flood protection.
b. Compliance with Site Management Plans is required. These generally specify that
there be no disturbance to existing contaminant remediation systems and site
caps.

7. SLC and BCDC processes:

a. The State Land Commission’s lease amendment process may be lengthy, have
iterative requests for information (See Table 3), and require legal team
involvement.

b. The BCDC’s permit process also tends to be lengthy, detailed requirements,
and their review timeline technically does not begin until after receipt of all
other completed environmental compliance requirements (completion of
CEQA/NEPA, issuance of final permits, etc.) This timeline should be
minimized using the BRRIT permitting process.

8. Federal Aviation Administration (FAA) The SAFER Bay Project is evaluating
levees, floodwalls and site specific refugia along segments of the flood control
levees and creating tidal wetland habitat as mitigation to impacted wetlands which
could occur within 5,000 feet of the San Francisco International Airport.
https://www.faa.gov/documentLibrary/media/Advisory Circular/150-5200-33C.pdf

a. FAA 2020 guidance specifies that FAA should work with local and regional
planning and zoning boards to be aware of proposed land-use changes, or
modification of existing land uses, that could create hazardous wildlife
attractants including wetland development within 5,000 feet of an operational
airport.

b. FAA regulations require coordination with and/or approvals by
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the FAA for proposed construction/development projects at and
in the vicinity of airports.

i.  An obstruction aeronautical study is required by the FAA to evaluate any
proposed structures, and make a determination of permanent and temporary
impacts.

ii. The FAA Obstruction Evaluation / Airport Airspace Analysis (Form FAA 7460-
1 — Notice of Proposed Construction or Alteration) should be submitted when
design details are known, and additional filings are required to the FAA to
assess temporary construction impacts a minimum of 45 days prior to the start
of work. Suggested strategies to address the Projects’ anticipated challenges
are presented below (in an order corresponding to the above challenges);
some general strategies for streamlining and/or increasing successful
permitting follow

Recommended Permitting Strategies
As noted in the Summary section above, The SFCJPA will lead the forthcoming formal BRRIT
permitting process in 2025-2027, which will cover all project reaches and the onsite salt pond
restoration components. The intent is to acquire BRRIT permits for flood protection
infrastructure for all reaches and onsite habitat restoration such that the restoration work
provides compensatory mitigation for the natural resource impacts from all project reaches. The
exact permitting process for project-level vs program-level reaches will be discovered by the
SFCJPA in communications with the BRRIT. This will require that the SFCJPA coordinate
closely with the Cities of Menlo Park and East Palo Alto to incorporate updates made by the
Cities design teams to the HDR Team’s 10-30% design packages into the BRRIT permit
applications.

The SFCJPA’s permitting team intends to employ the following permitting strategies during
their permitting work with the BRRIT to address the challenges enumerated above:

1. Permanent impacts to existing waters of the U.S./State, including wetlands- Using
BRRIT resource agency coordination, we will incorporate recent and developing
policy changes that are aimed at restoration and sea level rise adaptation Projects in
the Bay:

a. The SFCJPA and partner cities will continue BRRIT Pre-Application
Interagency meetings to solicit key agency feedback on potential fatal flaws or
recommended approaches, as well as early conceptual agency support for the
Project.

The SFCJPA’s permitting team will continue to provide regular updates to, and request
feedback from, the BRRIT staff, throughout the Project’s duration. The SFCJPA’s team
will coordinate with the Cities of Menlo Park and East Palo Alto to incorporate design
updates from the City’s respective flood control design teams into the SFCJPA’s impact
analyses and permit applications to the BRRIT.

Following the resolution of certain key issues and final site selection, the
SFCJPA’s permitting team will request that the BRRIT permit the project in a
manner that documents that SAFER Bay’s upfront construction of large-
scale restoration of tidal wetlands and endangered species habitat in the
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Ravenswood Pond Complex in Menlo Park will provide ample mitigation for
the entire SAFER Bay program (project-level and program-level reaches).

b. Engage with higher-level agency stafffmanagement, who have broader
regional vision and decision- making power, and can empower staff at the
permit-processing level to interpret existing regulations more broadly to
support restoration.

c. Identify the LEDPA according to USACE and RWQCB guidance via a robust
alternative evaluation. We will utilize options assessed by the HDR team during
preparation of the 10-30% design packages, as well as any additional trade offs
identified by the design teams with the Cities of Menlo Park and East Palo Alto.

d. Align with the BCDC’s Bay Plan Amendment policy regarding the placement
of in-Bay fill for habitat restoration, found in the ‘Fill for Habitat Amendment’ to
the San Francisco Bay Plan (BCDC Fill for Habitat Fact Sheet ).

In 2019, BCDC adopted a major amendment to the Bay Plan (Bay Plan
Amendment No. 2-17) to allow large scale San Francisco bayland restoration
projects to place more fill into the Bay to facilitate adaptation of these natural
areas to sea level rise.

BCDC also acknowledges that allowing more fill in the Bay for habitat projects
could result in some adverse impacts and conversions of some habitat types
(a.k.a. ‘type conversion’) to another (such as marsh to upland to allow future
marsh migration), the consequences of which are difficult to predict. To address
the potential harm, BCDC proposes that, where appropriate, additional habitat
monitoring and plans that provide additional actions where impacts may be
significant (adaptive management plans) should be developed and carried out.

e. As soon as possible during the BRRIT permitting process, the SFCJPA will
identify whether the RWQCB will require additional offsite wetland
habitat creation beyond the onsite wetland restoration in the
Ravenswood Complex.

f.  Seek relevant expertise from experts throughout Project design advancement,
to best communicate Project constraints, design choices, and post-Project
benefits.

g. Present/showcase the Project as part of the region’s “Transforming
Shorelines Collaborative,” to increase awareness and publicity about the
Project as well as to plan to collect input on key project challenges and to share
lessons learned.

h. Continued and Expanded Public outreach will be key for this large and
complex project- site tours, fact sheets, and visualization tools to educate and
inform.

2. Type conversion - Same as #1 above.

Consider the value of utilizing the EPA/Corps/RWQCB’s in-progress/draft scientific
and/or policy changes regarding type conversion associated with multi-objective
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restoration projects, outlined in the ‘Framework for Wetland “Type Conversion”
Analysis’ request for proposals recently issued by EPA Region 9. These 3 agencies
are working towards developing improved and consistent strategies for assessing
aquatic resource type conversions within the Clean Water Act framework, to assist in
permitting and compensatory mitigation decisions.

3. Impacts to sensitive species - Same as #1 above.

Plan for seasonal avoidance of sensitive species (such as western snowy plover
and California Ridgway’s rail nesting season from January through August, migratory
bird nesting season from February to August, and conducting in-water work within
species work window of June 1 to November 30™) to the extent practicable. Actual
work windows for SAFER Bay will be determined both in the forthcoming DEIR
and in the BRRIT permit conditions. Actively coordinate with the Project design
team to ensure sensitive species avoidance measures can be carried out (such
as utilizing biological monitors, exclusion fencing when practicable, buffers around
active bird nests, avoidance of marsh-adjacent construction during extreme high
tides, hand-removal of vegetation to the extent practicable, etc.). Actively engage the
BRRIT during permitting and other CEQA responsible agencies, as appropriate, to
confirm the required special-status species avoidance and minimization measures in
light of potential ‘take’ of listed species. See Attachment 1 for more information.

4. Potential challenges with State Lands Commission (SLC) and BCDC processes-
Complete the Project Description and circulate for comments. This project will
require BCDC Design Review Board approval.

The draft permit applications should include the avoidance, minimization, and
mitigation measures required by the SLC, Water Board and BCDC. Include discussion
of increased public shoreline access as a result of SAFER Bay and adherence to Bay
Trail guidance.

Recommendations for Streamlining Permitting and/or Increasing Permitting
Success:

The following permitting strategies are recommended for the SAFER Bay Project:

e Submit design to FEMA for approval via a Conditional Letter of Map Revision
(CLOMR). This is not required for project permitting but discussions with FEMA in
2022 indicated that this step is the time when FEMA will provide comments on flood
protection components prior to final design. This should be done when designs are
at 60 to 90%. Cities may initiate this process, noting FEMA accredits levee
systems, not individual components.

¢ Use a ‘Permit Tracking Table’ to best stay on schedule and manage concurrent permitting
processes

e Empower and encourage the Project design team to identify and document
constraints in siting, design configurations, and/or construction
methodologies, which can then be conveyed to regulators to increase
understanding and support of the final selected site and proposed design.
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e Leverage municipal resources and political attention to encourage agency
cooperation and support, especially from higher-level staff (i.e., management
and directors); this can smooth out some regulatory issues that may arise at the
staff level, if current regulations or guidance (generally not written to facilitate
restoration at this time) are interpreted too narrowly.

e Leverage existing Project support from regulatory agencies and the scientific
community, to encourage additional agency and stakeholder support. For example,
BCDC'’s Letter of Support as part of FEMA BRIC application.

e With respect to sensitive species and/or habitats, develop a schedule to represent
sensitive windows (such as nesting seasons) for those species with high potential to
be present at the site; actively coordinate with engineers and construction
specialists throughout Project design, to ensure construction timing can
maximize avoidance of the site’s sensitive species windows.

o Craft definitions of and timelines for mitigation ‘success criteria’ carefully, to
ensure they are realistic; focus on qualitative and readily measured and achievable
quantitative metrics and realistic timeframes for attainment; avoid commitments that
would be ‘in perpetuity.” Collaborate with the SBSPRP and Refuge to determine
how the SBSPRP’s Adaptive Management Plan can be utilized for monitoring and
management of SAFER Bay’s restoration and enhancements in the Ravenswood
Pond Complex.

e Carefully consider and limit the duration and level of detail proposed for long-
term Project and/or mitigation monitoring and reporting, as these efforts are
often committed to without enough consideration (in order to facilitate expedited
permitting) but may be far costlier than originally envisioned.

e The O&M Plan is a key document needed for FEMA accreditation. Request that the
O&M Plan be due after construction. It should serve as a deliverable for FEMA and
include as-builts.

Conclusions

e The BRRIT is the preferred method for state and federal natural resource
permitting the SAFER Bay Project.

e The SFCJPA will lead the forthcoming formal BRRIT permitting process in 2025-
2027, which will cover all project reaches and the onsite salt pond restoration
components. The intent is to acquire BRRIT permits for flood protection
infrastructure for all reaches and onsite habitat restoration such that the
restoration work provides compensatory mitigation for the natural resource
impacts from all project reaches. The exact permitting process for project-level vs
program-level reaches will be discovered by the SFCJPA in communications with
the BRRIT.

e Close coordinate between the SFCJPA’s permitting team and the Cities of Menlo
Park and East Palo Alto will be necessary to ensure that the SFCJPA’s team
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incorporates updates made by the Cities design teams to the HDR Team’s 10-
30% design packages into the BRRIT permit applications.

¢ I|dentification and selection of the LEDPA as the preferred project is key to SAFER
Bay project permitting using USACE and RWQCB guidance; this process includes
a robust alternatives evaluation that clearly identifies the optimal SAFER Bay flood
protection alignment and design. The SFCJPA believes that the LEDPA is the
public Draft Project Description and DEIR that will be solicited for public comment.
The SFCJPA’s permitting team will prepare a Section 404(b)(1) Alternatives
Analysis Report to document the LEDPA during the forthcoming permitting
process.

e The SFCJPA’s project team has incorporated an onsite habitat restoration and
enhancement design into SAFER Bay’s public draft Project Description at the
Ravenswood Pond Complex in collaboration with the SBSPRP, Refuge, and
BRRIT. We believe the proposed restoration and enhancement provides ample
habitat mitigation for the project’s impacts to waters of the US/State and to
FESA/CESA listed species from all project reaches. We intend to continue to
incorporate design, permitting, and construction of this restoration into the project
moving forward. The construction schedule for the project’s habitat restoration
should be commensurate with the schedule for initial levee construction. The
SFCJPA will collaborate with the BRRIT to arrive at a means by which the BRRIT
permits document that SAFER Bay’s habitat restoration in the Ravenswood Pond
Complex provides mitigation for the entire SAFER Bay program (both project-level
and program-level reaches).

e The Cities of Menlo Park and East Palo Alto should submit a CLOMR to FEMA
when designs are sufficiently advanced for FEMA review.
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Table 3. Anticipated Permits, SAFER Bay Project

. - Permit
Agency Permit or Trigger Infor.matlon or Typel Notes
Approval Type Studies ..
. Anticipated
Required - A
Timeline'
Federal
USACE Sec. 404/10 fildischarge into | Aquatic Resources USACE will require an Individual
Permit: waters and/or Delineation (of Individual Permit: ~12- Permit for SAFER Bay
wetlands within | jurisdictional 18 months* ’
USACE waters/wetlands)
NWP, LOP, or

IP (CWA/RHA)

jurisdiction (i.e.,
placement of
structures or fill
of any kind)

Biological Assessment
(BA) for federally-listed
species and habitats —
see NMFS & USFWS
below

404(b)(1) Alternatives
Analysis to
demonstrate the
project is ‘least
environmentally
damaging practicable
alternative (LEDPA)

Cultural Resources
Assessment — see
SHPO below

NOTE: As federal lead
agency®, the USACE
requires compliance
with other related
federal laws listed
below, prior to permit
issuance:

e Sec. 7 FESA/MSA
(per USFWS/
NMFS)

e Sec. 106 NHPA
(SHPO)

« CZMA (BCDC)

o NEPA (if
applicable)

*requires completion
of other federal
environmental
compliance
processes (see left)
which may increase
timeframes by 3-12
months
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TABLE 3 (CONTINUED)
SAFER BAY PROJECT
ANTICIPATED PERMITS AND APPROVALS REQUIRED

. - Permit
Agency Permit or Trigger Infor_matlon or Type and Notes
Approval Type Studlles Anticipated
R Timeline?
Federal (cont.)
Sec. 7 Adverse effects | Biological Assessment [*6-8 months
Compliance (harm, (BA) for federally-listed It is expected that NMFS will
(FESA) and harassment, aquatic species, engage in formal consultation and
MSA injury, mortality) | habitats, and Essential issued a Biological Opinion to
t_o federally-. Fish Habitat (EFH) cover the potential for incidental
listed aquatic take of federally-listed fish. The
species or. Biological Opinion will include EFH
critical habitats, recommendations
typically from in- '
water Will require work windows for
equment minimization of impacts to
operations, federally-listed listed fish.
turbidity or WQ
impacts, anq May require pre-construction
hydroacoustic surveys.
effects (e.g., pile
driving)- not
currently
anticipated
May require mitigation for
construction-related impacts and/or
permanent loss of habitat/take of
species though SAFER’s proposed
mitigation (tidal habitat restoration)
should satisfy any such
compensatory mitigation
requirements.
NMFS
Some example fish species
regulated by NMFS with potential to
occur’: green sturgeon and their
CH; Central Calfomia Coast
steelhead and their CH; Central
Valley fall-run Chinook salmon;
eelgrass; EFH.
MMPA Adverse effects | Analysis of effects, Permit (IHA/LOA, for [ Take permit (IHA or LOA) is not
Compliance (harm, including construction-related likely to be necessary (assuming
not currently hgrassment, . hyd roagoustic ‘take’): ~6-12 adequ?te avoidange related t.o in-
anticipated to be | iniury, mortality) | calculations months. water impacts, no in-water pile
necessary, if no to npn-llsted not currently driving or dredging)
in-water pile marine | anticipated to be not current!
i mammals, not currently . . .
driving or typically from necessary anticipated to be Species with potential to occur®:
dredging is equipment necessary non-listed marine mammals
proposed operations and including Pacific harbor seals.
hydroacoustic
effects from
impact and/or
vibratory
hammers - not
currently
anticipated to
result
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TABLE 3 (CONTINUED)
SAFER BAY PROJECT
ANTICIPATED PERMITS AND APPROVALS REQUIRED

Agency

Permit or
Approval Type

Trigger

Information or
Studies
Required

Permit
Type and
Anticipated
Timeline?

Notes

Federal (cont.)

USFWS

Sec. 7
Compliance
(FESA)

Adverse effects
(harm,
harassment,
injury, mortality)
to federally-
listed species
and/or critical
habitats

Biological Assessment
(BA) for federally-listed
species and habitats

Biological Opinion
(for construction-
related ‘take’): ~8-12
months

Take permit (Biological Opinion)
anticipated

Will require work windows for
minimization of impacts to
federally-listed species.

May require pre-construction
and/or protocol-level surveys.

May require mitigation for
construction-related impacts and/or
permanent loss of habitat/take of
species, though SAFER’s proposed
mitigation (tidal habitat restoration)
should satisfy any such
compensator mitigation
requirements.

Some example species with
potential to occur®: salt marsh
harvest mouse, California
Ridgway'’s rail, western snowy
plover, longfin smelt
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TABLE 3 (CONTINUED)
SAFER BAY PROJECT
ANTICIPATED PERMITS AND APPROVALS REQUIRED

. - Permit
Agency Permit or Trigger Infor_matlon or Type and Notes
Approval Type Studies Anticipated
R Timeline?
State
401 WQ In-water work; Aguatic Resources ~8-12 months Alternatives Evaluation Waters of
Cert/WDRs discharge of Delineation (of the State include all federal waters
(CWA/Porter- structures orfill | jurisdictional plus additional areas not federally
Cologne) in waters; waters/wetlands regulated. The LEDPA evaluation
potential for including all waters of requires an evaluation of
degradation of the state) alternatives.
\/Sv?t;ars 0:‘ ttI;]e_ Impact assessment for
d aean d e WQ/designated CEQA must be completed to issue a
Bes'gfr.‘a‘.tﬁ U Beneficial Uses permit; SWRCB/RWQCB s a
eneficial Uses e
(per Basin Hydrologic study(ies) Responsible Agency pursuant to
Plans) CEQA but permitting will require
. additional evaluation if not included in
NOTE: San Francisco CEQA.
Bay RWQCB requires
SWRCB/ an Alternatives
Analysis to Will require mitigation for any ‘net
RWQCB demonstrate the loss’ of waters/wetlands, in
project is ‘least compliance with State’s ‘No Net
environmentally Loss’ policyf
damaging practicable
alternative’ (LEDPA),
regardless of USACE
permit type
NPDES Ground Storm Water Pollution Construction contractor (a licensed
Construction disturbance Prevention Plan QSP/QSD) typically prepares
General Permit >1acre (SWPPP) Post SWPPP and applies for

Compliance
(CWA)

Construction
Stormwater
Management Plan

confirmation of coverage, just prior
to construction

Post Construction
Stormwater
Management Plan

Part of 401 submittal
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TABLE 3 (CONTINUED)
SAFER BAY PROJECT
ANTICIPATED PERMITS AND APPROVALS REQUIRED

Permit or Information or Permit
Agency Approval Type Trigger Studies Typ_e. and potes
p Anticipated
Required . A
Timeline
State (cont.)
CDFW California Fish Substantially Mapping of CDFW Lake and Several earthen stormwater
and Game Code | divert or jurisdictional Streambed drainage features on landward side
1600 et seq. obstruct natural | habitats/areas. Alteration of existing levees likely fall within

Sec. 2080/2081
Compliance
(CESA)

California
Fish and
Game Code
Section 3503
Compliance

flow or
substantially
change the
bed, channel,
or bank of any
river, stream, or
lake

IAdverse effects
(harm,
harassment,
injury, mortality)
to state-listed
species or
critical habitats

Killing or
destroying
migratory birds,
bird nests, and
eggs

Potential for bird
strikes

Incidental Take
Permit (ITP)
application for state-
listed species and/or
habitats if necessary

Avoidance and
Minimization
Measures designed to
protect Fully-Protected

Species

Agreement (LSAA)

ITP: ~8-12 months

if necessary

CDFW jurisdiction, and would be
modified by SAFER Bay, likely
requiring an LSAA

Needs completed CEQA to issue
permit; CDFW is a Responsible
Agency pursuant to CEQA

Project expected to result in some
construction-related short-term
potential for take of CESA listed
species.

Seek ‘Consistency Determination’
(CD) with federal B.O. for co-listed
species (listed under FESA and
CESA) or Incidental Take Permit
(ITP) for CESA-listed spp. That are
not fully protected (FP), such as
longfin smelt

No ITPs can be issued for FP
species such as salr marsh harvest
mouse and California Ridgway’s rail,
and_California black rail, so adequate
avoidance measures must be
developed for FP species.

Best to restrict vegetation/tree
removal to outside nesting bird
season (remove from Sept 1 -
Jan 31)to minimize effects on
protected birds.

May require pre-construction
and/or protocol-level surveys.

May require mitigation for
construction-related impacts and/or
permanent loss of habitat/take of
species.

Some example CESA listed
species with potential to occur®:
Salt Marsh Harvest Mouse, CA
Ridgway’s Rail, CA black rail, longfin
smelt.
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ANTICIPATED PERMITS AND APPROVALS REQUIRED

TABLE 3 (CONTINUED)
SAFER BAY PROJECT

Permit or . Information or _I:ermlt d
Agency Approval Type Trigger Studies yp_e_ an Notes
Required A.n t'c'.p atae g
Timeline
State (cont.)
SHPO Sec. 106 Adverse effects | Inventory of ~3-12 months
Compliance to tribal, Resources, Findings
(NHPA) archaeological, | of Effects Report
or historic (including tribal
resources, if coordination,
present archaeology, and
historic resources)
suitable for use in Sec.
106 consultation
State Lands Lease Construction Final Design Plans, ~6-18 months + Needs completed CEQA to issue
Commission | Amendment and/or stamped Engineering Amendment; SLC is a Responsible
(SLC) structures within | Design Drawings, and Agency pursuant to CEQA.
leased land. a contractor's Work
Known leases Execution Plan (prior . . .
within the to start of construction) Will require restoration of

project vicinity
are:

1.U.S.
Department of
the Interior, Fish
and Wildlife
Service
including
Ravenswood
Slough (1981).
General Lease
— Public Agency
Use, Lease No.
PRC 6045.9,
with the San
Francisco Bay
National Wildlife
Refuge, The
lease will expire
August 31,
2047.

2.Flood Slough
with the Menlo
Park Sanitary
District (1979),
Public Agency
Use, No. PRC
5468.9, for the
sanitary
pumping
station. This
lease will expire
on May 31,
2044.

The Project
area may
contain other
leases or
existing
facilities.

Proof of Property
Ownership

Current NPDES
Permit (and for life of
Lease)

Spill Prevention and
Control Plan

Litter and Waste
Management Plan

Environmental Justice
evaluation

Pre-construction
species surveys

Avoidance measures
for sensitive species
(incl. Western Snowy
Plover, SMHM,

Ridgway’s Rail, etc.)

temporary construction-related
impacts.

Will require legal team review from
both applicant and SLC.

Other information/studies required
(see left)informed by recent Lease
Amendment (Lease No. PRC

9143.9) for same/nearby property.
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TABLE 3 (CONTINUED)
SAFER BAY PROJECT
ANTICIPATED PERMITS AND APPROVALS REQUI